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DECISION INCLUDING DISBARMENT
RECOMMENDATION AND INVOLUNTARY
INACTIVE ENROLLMENT ORDER

This decision results from the trial of three consolidated Notices of Disciplinary Charges,

filed by the State Bar against Respondent during the period from December 7, 2012 to July 5,

2013. Altogether, Respondent Gene Wook Choe (Respondent) is charged here with 133 counts

of misconduct, involving more than 32 different client matters.

The court finds culpability and recommends discipline as set forth below.



PERTINENT PROCEDURAL HISTORY

The first Notice of Disciplinary Charges (NDC) was filed in this matter by the State Bar
of California on December 7, 2012. The case was initially assigned to Judge Patrice McElroy of
this court. However, on January 3, 2013, the matter was reassigned to the undersigned.

An initial status conference was held in the matter on January 14, 2013. At that time the
case was given a trial date of April 9, 2013, with a seven-day trial estimate.

Respondent filed a response to the NDC on January 15, 2013.

On March 22, 2013, the State Bar initiated an expedited proceeding, case No. 13-TE-
11511 (TE matter), seeking the involuntary inactive enrollment of Respondent pursuant to
Business and Professions Code section 6007, subdivision (c)(1)!. That matter was given a
hearing date of April 16, 2013.

On April 8, 2013, at the pretrial conference of case No. 12-0-11029, the parties agreed
that the matter should be abated until after the hearing of the pending TE matter.

On May 1, 2013, this court filed a decision in the TE matter, finding that the State Bar
had established, by clear and convincing evidence, that Respondent’s conduct then posed a
substantial threat of harm to the interests of his clients and the public and ordering that
Respondent be enrolled inactive pursuant to section 6007, subdivision (c)(1).

On May 16, 2013, this court scheduled a status conference on June 10, 2013, in case No.
12-0-11029 for the purpose of putting it back on trial schedule.

On May 24, 2013, the State Bar filed an NDC in 14 new cases (Case Nos. 11-0-14497, et

al). Respondent filed a response to this second NDC on May 30, 2013.

! Unless otherwise noted, all future references to section(s) will be to the Business and
Professions Code.



At the June 10, 2013 status conference in the original proceeding, the abatement of the
original cases was lifted, the new cases were ordered consolidated with the earlier cases, and the
consolidated matters were scheduled to commence trial on August 28, 2013, with a 14 day trial
estimate. A pretrial conference was scheduled for August 8, 2013.

On July 5, 2013, the State Bar filed a third NDC, alleging misconduct in 11 new cases.
Respondent filed his response to this third NDC on July 29, 2013.

On August 8, 2013, during the pretrial conference in the consolidated first two
proceedings, the parties agreed that the cases alleged in the newly-filed third NDC should be
consolidated with the matters scheduled to begin trial on August 28, 2013, and it was so ordered.
As part of that decision to consolidate, it was the agreement of the parties, and the order of this
court, that each side would disclose any new witnesses to be called, and any new exhibits to be
used, in conjunction with this new matter on or before September 3, 2013. In addition, none of
the newly disclosed witnesses were to be called to testify at trial until the State Bar’s case in
chief on culpability on the earlier-filed actions has been completed, absent advance approval
from this court.

Trial in the three consolidated matters began on August 28, 2013. The final witness’s
testimony was received on October 3, 2013; and, after some delay in the parties meeting and
conferring regarding the remaining exhibits, the final evidence was received on October 18,
2013, and the evidentiary record then closed. Because of this court’s prior decision to enroll
Respondent inactive under section 6007, subdivision (c)(1), this court’s decision in the instant

proceeding was required to be filed before November 1, 2013.



The State Bar was represented at trial by Senior Trial Counsel Rizamari Sitton and
Deputy Trial Counsel Charles T. Calix. Respondent was represented by Edward O. Lear of
Century Law Group LLP and acted as co-counsel for himself.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The following findings of fact are based on Respondent’s responses to the NDC, on the
extensive stipulation of undisputed facts and conclusions of law previously filed by the parties,
and the documentary and testimonial evidence admitted at trial.

Jurisdiction

Respondent was admitted to the practice of law in California on March 18, 1997, and has

been a member of the State Bar at all relevant times.

Background Facts

In about early 1999, Respondent, as the sole owner, opened a state-wide legal practice
limited primarily to home-mortgage-loan modifications and other forms of home-mortgage-loan
forbearance, including bankruptcy and foreclosure defense. Respondent initially operated his
law practice under the business names “Choice Law Group” and “The Law Offices of Gene W.
Choe.”

According to Respondent, at one point in time, he owned and “operated three (3) law
offices with over 35 lawyers and 50 administrative staff, with approximately over 1300 active
clients.” The State Bar began receiving complaints about Respondent and his law offices in
2011. Earlier in 2011, Choe had created Choice BK Law Group, and had begun to do
bankruptcy business in that name, because of his concerns about the problems he was seeing in

his business. He testified that he created the new name in the hope of avoiding liability.



In July 2012, Respondent had law offices in San Jose and Los Angeles. In about mid-
2012, the State Bar interviewed Respondent and some of his employees. According to
Respondent, those interviews and rumors about the State Bar's investigation of Respondent’s
practice caused many of his employees to quit and forced Respondent to sell his San Jose law
office to its manager, attorney Luis Camacho, in about July or August 2012. When Respondent
sold his San Jose office, Respondent did not honestly and properly notify the affected clients of
that fact. Nor did Respondent otherwise properly withdraw from employment in the affected
clients’ matters. Instead, Respondent sent the affected clients written notices stating that he was
closing his foreclosure litigation department because he had made the decision to pursue other
areas of practice. Those notices falsely and deliberately implied that Respondent was no longer
going to practice in the area of foreclosure law. In those notices, Respondent strongly
recommended that the clients authorize Attorney Camacho’s new law office to take over their
matters.

In August 2012, Respondent abruptly sent notices to many clients, notifying them that he
was closing down his foreclosure litigation practice and effectively terminating his relationship
with them. He indicated that he had made arrangements with another law firm, CALGroup, to
take over the files at no additional cost to the client. He did not disclose that he was considering
joining that firm in the future.

In October 2012, the California Attorney General executed a search warrant and searched
Respondent's Los Angeles office. The State Bar accompanied and assisted the Attorney General
during that search. Respondent admits that “there continues to be a ‘pending criminal
proceeding’ for his numerous alleged violations of California Civil Code section 2944.7(b) and

other possible criminal violations.”



Between July and October 2012, more than 30 to 40 of Respondent's employees
purportedly quit because of the State Bar's (and the Attorney General’s) investigations of
Respondent's law practice.

Also in December 2012, Respondent moved his only remaining law office from the 4300
block of Wilshire Boulevard to 3699 Wilshire Boulevard, Suite 720, Los Angeles, California. At
about that same time, Respondent also changed the business names under which he practiced
law. More specifically, Respondent began practicing law under the names of “GWC Group
P.C.” and “GWC Law Corporation.” In short, Respondent had begun to practice law
representing primarily individuals seeking home-mortgage-loan modifications or other forms of
mortgage-loan forbearance at a new address and using new business names.

FIRST NOTICE OF DISCIPLINARY CHARGES

Case No. 12-0-14067 (Ramirez)

On or about March 15, 2011, Noemi Ramirez (Ramirez) hired Respondent and his law
firm. At the time, Ramirez had stopped paying the mortgage on her home because she was
disabled due to hip surgery and unemployed.

On or about March 16, 2011, Ramirez paid Respondent approximately $3,625 as
attorney’s fees. Between approximately March 22, 2011 and January 5, 2012, inclusive,
Ramirez made 12 additional monthly installments of $1,500 (totaling $18,000), for a cumulative
legal fees totaling $21,625.

On or about March 22, 2011, Respondent provided and required Ramirez to execute and
enter into a written fee agreement which included, inter alia, the following recitals:

WHEREAS Attorneys are a Law Firm intending to offer legal services of Real Estate
Litigation, Loan Modification, Debt Counseling and Negotiation;



WHEREAS Client wishes to employ [Respondent] to negotiate with their [sic] current
lenders on real estate to restructure the current debt in a way that will allow Client to
achieve and maintain stability; ...

WHEREAS Client understands and hereby acknowledges that loan negotiation laws are

regulated by California law and that Client is not required to pay for any work until that

portion of the work has been performed if the work involved solely call [sic]for straight
loan modifications only.

The agreement between Respondent and Ramirez also included a provision about the
scope of Respondent’s services, as follows: “The firm will file a lawsuit to challenge the validity
of the foreclosure process and/or foreclosure documents. Should it become necessary, law firm
will file a petition under the bankruptcy code. Further, it may provide eviction defense.”

The Agreement between Respondent and Ramirez included a provision about
Respondent’s fees, as follows: “(1) $3,250 for initial retainer on 3/21/2011; (2) $2,000 for set up
fee on 3/21/2011; (3) Thereafter, on the 1st of every month, beginning April 1st, 2011, Client
shall pay $1,500 until the lawsuit is completed or client is evicted after foreclosure, whichever is
earlier. In the event client is evicted before the lawsuit has been concluded through dismissal or
entry of judgment and/or a discharge has been entered in bankruptcy, client authorizes the firm to
dismiss the lawsuit and/or the bankruptcy petition. (4) Client acknowledges that all of the fees
paid shall be applied toward litigation services and court costs and none for loan modification
services.”

On or about June 2, 2011, Respondent submitted a loan modification application to
Ramirez’s lender. Ramirez was still disabled and unemployed at the time and the loan
modification request and proposal was rejected by the bank.

In October 2011, the Ramirez’s home went into foreclosure. Respondent’s office had

sent a cease and desist letter to the lender and thereafter successfully postponed the threatened

foreclosure sale several times, until the end of February 2012, while attempting to secure a



modified loan. Because the lender had agreed to postpone the threatened foreclosure sale,
Respondent’s office did not file any formal litigation against it. During this same time period,
Ms. Ramirez’s health got sufficiently better that she was again able to resume her employment.

According to the testimony of Ramirez at trial, in October 2011, she quit talking with
representatives of Respondent’s office. Although the evidence indicates that Respondent’s office
was continuing to postpone the threatened foreclosure sale, she attributes her actions to
purportedly being told that they felt there was nothing more the office could do for her. In
February 2012, Ramirez terminated Respondent and made no further payments. Instead, she
demanded that Respondent return all of the fees that his office had been paid. Soon thereafter,
now that Ramirez was back at work, the lender agreed to modify her loan.

After Ramirez complained to the State Bar, Respondent provided Ramirez with an
accounting of the work that his office had performed and returned $10,986.

Count 1 - Section 6106 [Moral Turpitude - Misrepresentation to a Client]

Section 6106 provides, “The commission of any act involving moral turpitude,
dishonesty or corruption . . . constitutes a cause for disbarment or suspension.” For purposes of
State Bar disciplinary proceedings, moral turpitude is “any crime or misconduct reflecting
dishonesty, particularly when committed in the course of practice . . ..” (Read v. State Bar
(1991) 53 Cal.3d 394, 412.)

In this count the State Bar alleges that Respondent committed an act of moral turpitude
by misrepresenting to Ramirez the work that his office would do pursuant to the contract. The
evidence fails to support this allegation. The evidence is undisputed that Respondent’s office
endeavored both to avoid Respondent’s home being sold in foreclosure and to obtain a loan

modification of her prior loan. Both goals were successfully accomplished.



Ramirez testified that she did not feel that there had been any dishonesty with her in her
initial meeting with Respondent’s office and acknowledged that office’s efforts to secure a loan
modification on her behalf. The fact that Respondent’s office was able to secure a postponement
of the sale of Ramirez’s home without having to file formal litigation should be the source of a
compliment to it, not the basis for any charge of dishonesty.

This count is dismissed with prejudice.

Count 2 - Rules of Professional Conduct, ? rule 3-110(A)
[Failure to Perform with Competence]

Rule 3-110(A) provides that an attorney “shall not intentionally, recklessly, or repeatedly
fail to perform legal services with competence.”

In this count the State Bar alleges that, “by agreeing to perform litigation service for or
on behalf of Ramirez, and thereafter not performing any such service, Respondent intentionally,
recklessly, or repeatedly failed to perform legal services with competence.”

The evidence fails to support this allegation. The evidence is instead undisputed that
Respondent’s office successfully endeavored both to avoid Respondent’s home being sold in
foreclosure and to obtain a loan modification of her prior loan. Both goals were successfully
accomplished. The fact that Respondent’s office was able to secure a postponement of the sale
of Ramirez’s home without having to file formal litigation should be the source of a compliment
to it, not the basis for any charge of incompetence.

This count is dismissed with prejudice.

2 Unless otherwise noted, all future references to rule(s) will be to the Rules of Professional
Conduct.



Count 3 - Section 6106.3, subd. (a) [Violation of Civil Code 82944.7, subd. (a) -
Illegal Advanced Fee]

Section 6106.3 states that an attorney’s violation of Civil Code section 2944.7 constitutes
cause for the imposition of discipline. Civil Code section 2944.7, subdivision (a)(1) states, in
pertinent part: “[It] shall be unlawful for any person who negotiates, attempts to negotiate,
arranges, attempts to arrange, or otherwise offers to perform a mortgage loan modification or
other form of mortgage loan forbearance for a fee or other compensation paid by the borrower, to
do any of the following: (1) Claim, demand, charge, collect, or receive any compensation until
after the person has fully performed each and every service the person contracted to perform or
represented that he or she would perform.”

The State Bar alleges that Respondent violated section 2944.7 by collecting an advanced
fee to perform mortgage loan modification services on behalf of Ramirez. This court agrees.

On October 11, 2009, California Senate Bill number 94 (SB 94) became effective. SB 94
provides two safeguards for a homeowner/borrower who seeks help in obtaining a home-
mortgage-loan modification or other forms of home-mortgage-loan forbearance for a fee or other
compensation to be paid by the homeowner/borrower. First, SB 94 requires that the
homeowner/borrower be given a written consumer disclosure that it is not necessary to pay a
third party to negotiate a loan modification or forbearance. (Civ. Code, § 2944.6, subd. (a).)

Second, SB 94 prohibits advance compensation for any home-mortgage loan
modification or other loan forbearance services. More specifically, SB 94 precludes an attorney
from claiming, demanding, charging, collecting, or receiving any compensation for negotiating,
attempting to negotiate, arranging, or attempting to arrange a home-mortgage-loan modification
or other forms of home-mortgage-loan forbearance until the attorney has fully performed each

and every service the attorney contracted to perform or represented would be performed. (Civ.
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Code, § 2944.7, subd. (a)(1); In the Matter of Taylor (Review Dept. 2012) 5 Cal. State Bar Ct.
Rptr. 221, 231-232.)

An attorney cannot avoid the application of Civil Code section 2944.7, subdivision (a)(1),
by dividing or unbundling mortgage loan modification or forbearance services into their
component parts and then charging separately for each component part after it is performed. (In
the Matter of Taylor, supra, 5 Cal. State Bar Ct. Rptr. at p. 232.) Concomitantly, an attorney
cannot avoid the application of Civil Code section 2944.7, subdivision (a)(1) by bundling his or
her home-loan-modification or other loan forbearance services with non-modification or non-
forbearance services and charging one fee for the bundle.

Respondent violated Civil Code section 2944.7, subdivision (a) by charging and
collecting advanced fees from Ramirez for home-mortgage loan modification and other loan
forbearance services before Respondent fully performed each and every service he contracted to
perform. Respondent’s violation of Civil Code section 2944.7, subdivision (a) is made
disciplinable by section 6106.3, subdivision (a) as well as section 6068, subdivision (a). By
entering into an agreement for charging and collecting fees in violation of Civil Code section
2944.7, subdivision (a)(1), Respondent entered into an agreement for, charged, and collected an
illegal fee.

Count 4 - Rule 3-700(D)(2) [Failure to Refund Unearned Fees]

Rule 3-700(D)(2) provides: “A member whose employment has terminated shall: ...(2)
Promptly refund any part of a fee paid in advance that has not been earned.”

As previously noted, Respondent did not provide an accounting and refund of fees to
Ramirez until July 2012, and then only after the State Bar had become involved. At trial,

Respondent stipulated to culpability under this count, and the court so finds.
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Case No. 12-0-11037 (Vasilescu)

Prior to October 2011, Vasilica Vasilescu (Vasilescu) had retained The Gordon Law Firm
to seek a loan modification on her behalf. On October 26, 2011, the lender denied her request
and was threatening to pursue foreclosure. That other firm then recommended that Vasilescu
retain Respondent’s office to pursue litigation against the lender.

On November 12, 2011, Vasilescu was provided with a proposal by Respondent’s office
regarding what his office might be able to accomplish on her behalf with litigation. The proposal
made clear that one of the principal objectives of litigation was to motivate the lender into
providing a modification of the existing loan.

On or about November 14, 2011, Vasilescu hired Respondent and his law firm to file and
pursue a lawsuit against her lender. The written fee agreement states:

WHEREAS Attorneys are a Law Firm intending to offer legal services of Real Estate
Litigation, Loan Modification, Debt Counseling and Negotiation;

WHEREAS Client wishes to employ [Respondent] to negotiate with their [sic] current
lenders on real estate to restructure the current debt in a way that will allow Client to
achieve and maintain stability; ...

WHEREAS Client understands and hereby acknowledges that loan negotiation laws are

regulated by California law and that Client is not required to pay for any work until that

portion of the work has been performed if the work involved solely call for straight loan
modifications only.

The fee agreement provided the following fee schedule: “Client agrees to pay
[Respondent] $3,000.00 on November 12th, 2011 and $1,500 monthly on the 15th day of each
month, until the resolution of the case and services. ‘Resolution of the case or services’ is
defined as either 1) loss of title to the real property known as 3830 N Fontana CT Visalia, CA

93291 and loss of possession of the Subject Property, or 2) Client begins payments on a loan

modification of their home mortgage loan.””

12



Vasilescu then provided Respondent with a series of checks, one in the amount of $3,600
and the balance in the amount of $1,500, each to be deposited by Respondent’s office as
Vasilescu’s monthly payment obligations matured. Respondent thereafter presented and
collected the fees by withdrawals from Vasilescu’s bank accounts, as follows:

On or about November 14, 2011, Respondent presented the $3,600 check for payment.

On December 9, 2011, Respondent’s office sent a letter to Vasilescu’s lender,
challenging its loan practices, demanding that it cease and desist from any foreclosure actions,
and indicating an intent to file litigation.

On or about December 14, 2011, Respondent presented for payment the second of
Vasilescu’s checks, in the amount of $1,500. On the same day, an employee of Respondent’s
office, charged with handling loan modification efforts and paperwork, sent an email to
Vasilescu, introducing himself and forwarding a list of documents that would be needed to
pursue a loan modification. In response, Vasilescu sent an email, complaining that any efforts
were being made in seeking a loan modification, specifically stating: “I want to go to COURT
with a LAWYER. I do not give any info to somebody else.”

On or about January 23, 2012, Respondent and his law firm presented for payment the
third of Vasilescu’s checks, in the amount of $1,500. Vasilescu then terminated Respondent’s
services and demanded a refund of all monies paid. On June 4, 2012, Respondent provided a
refund of unearned fees in the amount of $3,751.

Count 5 - Section 6106 [Moral Turpitude]

In this count, the State Bar alleges that Respondent mislead Vasilescu about the scope of
the services he would provide to her, to wit, that the scope of the services he would provide

would include litigation services.
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The evidence fails to support this charge. Both the November 12, 2011 proposal by
Respondent’s office and the contract signed by Vasilescu make clear that Respondent was going
to provide litigation services as a component of seeking to save her house from foreclosure and
seek a loan modification. His office had taken steps that were consistent with successfully
pursuing both objectives and which were the preliminary steps in filing litigation, if such proved
to be necessary.

Given that Vasilescu made a decision to terminate Respondent’s services so soon after he
had been hired, it cannot be said that his office had no intention of filing litigation on her behalf.
In view of the enormous amount of litigation, frequently successful in stopping foreclosure
actions, filed on behalf of numerous other complaining former clients in this matter, there is
every reason to believe that the office would have filed the contemplated litigation when it
became appropriate to do so.

This count is dismissed with prejudice.

Count 6 - Rule 3-110(A) [Failure to Perform with Competence]

At trial, the State Bar asked that this count be dismissed. At that time the count was
dismissed by the court with prejudice.

Count 7 - Rule 3-700(D)(2) [Failure to Refund Unearned Fees]

In this count the State Bar alleges that Respondent did not earn all of the $6,600 advance
fees received by him and did not return the unearned $3,751 until on or about June 4, 2012.
Respondent stipulated at trial, and this court finds, that Respondent’s late refund of this unearned

fee was a violation of rule 3-700(D)(2).
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Case No. 12-0-11029 (Capuano)

Steven Capuano (Capuano) is a member of the sheriff’s department in Camarillo,
California. In 2010, as he describes it, he got “upside down” with the negative amortization
mortgage on his house. The monthly payments were more than he could handle. He first went
to another company, Mortgage Police, for assistance in seeking a loan modification, but those
efforts were unsuccessful.

In June 2011, Capuano received a mail solicitation that suggested he use Respondent’s
office “to stop an impending foreclosure sale” on his residence. Such a sale was then scheduled
on July 27, 2011, for Capuano’s home.

On or about July 12, 2011, Capuano hired Respondent’s law firm® to attempt to deal with
the then pending foreclosure efforts by the lender and to seek a loan modification. Capuano’s
written fee agreement with Respondent included the following language:

WHEREAS Attorneys are a Law Firm intending to offer legal services of Real Estate
Litigation, Loan Modification, Debt Counseling and Negotiation;

WHEREAS Client wishes to employ [Respondent] to negotiate with their [sic] current

lenders on real estate to restructure the current debt in a way that will allow Client to

achieve and maintain stability; ...

WHEREAS Client understands and hereby acknowledges that loan negotiation laws are

regulated by California law and that Client is not required to pay for any work until that

portion of the work has been performed if the work involved solely call for straight loan

modifications only.

This contract provided for a $20,000 “flat” fee, with $5,000 due on July 12, 2011; $3,500
to be paid by way of post-dated checks in each of the four months from August 12, 2011 to
November 12, 2011 (totaling $14,000); and $1,000 due on December 12, 2011, “to complete the

total $20,000 fee.”

¥ Capuano testified that he viewed himself as hiring Respondent’s law firm, rather than
Respondent personally. Ultimately, the bulk of the work was done by others in the firm.
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On or about July 12, 2011, Respondent collected and received six check-payments from
Capuano: one check in the approximate amount of $5,000; four checks, each in the approximate
amount of $3,500; and one check in the approximate amount of $1,000.

Respondent presented to the bank only three of Capuano’s checks, as follows:

e On orabout July 13, 2011, Respondent deposited the $5,000 check.
e On or about August 15, 2011, Respondent deposited a $3,500 check.
e On or about September 13, 2011, Respondent deposited another $3,500 check.

Respondent’s firm made efforts to obtain a loan modification, but those efforts were
unsuccessful. In the interim, the foreclosure sale had been postponed and re-scheduled for
August 31, 2011.

On the morning of the scheduled August 31, 2011 sale, Capuano was contacted by
Respondent’s office and advised that Capuano needed to file an emergency bankruptcy petition
in order to stop the foreclosure sale. However, when Capuano found himself unable to get the
papers filed in Santa Barbara before the sale was scheduled to occur, he contacted Respondent,
who made arrangements to have his office prepare and file the petition electronically.
Respondent’s office was successful in doing that at 10:51 a.m., just nine minutes before the
scheduled sale. The filing of this emergency petition stopped the scheduled foreclosure from

going forward that day.”

# Capuano was no stranger to this technique of using a bankruptcy petition to stop a foreclosure
sale. Before hiring Respondent, he had been represented by an attorney (Rounds), who, in
February 2011, also filed a chapter 13 petition on Capuano’s behalf, together with a request for
an automatic stay, thereby preventing a foreclosure sale scheduled at that time from going
forward. This petition was dismissed when Capuano, by design, failed to show up for the
required “341(a)” meeting. (Ex. 80, pp. 14-16.)
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Capuano subsequently contacted a bankruptcy attorney in Respondent’s office,” who
advised Capuano and his wife that the filing of a chapter 11 bankruptcy petition would be the
best way to proceed. Because Capuano’s situation was more appropriate for a chapter 11
bankruptcy petition than a chapter 13 proceeding, the previously-filed chapter 13 petition was
then allowed to be dismissed by the court. Capuano then entered into a new fee agreement with
Respondent’s law office, although the letterhead on the fee agreement reads, “Choice
Bankruptcy Law Firm, LLP.” The fee agreement provided that Respondent’s office would be
compensated on an hourly basis for its work, but that Capuano would advance a significant
retainer to secure the expected fees. More specifically, the agreement provided that Capuano
was to pay $40,000 in advanced fees and $5,000 in advance costs on or before September 29,
2011. However, a portion of this $45,000 was to be made by way of a credit of $7,000 from the
fees previously paid to Respondent’s office.

On September 28, 2011, Capuano paid Respondent approximately $33,000, for filing a
chapter 11 bankruptcy petition, and handling the ensuing proceedings, and provided him with an
additional $5,000 cashier’s check for “hard costs.” (Ex. 59, p. 1.)

On or about September 29, 2011, Marc Collins of Respondent’s office filed a chapter 11
bankruptcy petition on behalf of the Capuanos. (Ex. 61, pp. 3-4.) Collins, rather than

Respondent, is identified in the papers as the attorney for the Capuanos.

> Capuano’s sworn statements about which attorney he talked with are confusing and possibly
conflicting. During the instant trial, he testified that he had talked with Peter Solimon. Ina
declaration filed with the bankruptcy court, however, he stated that he talked with Marc Collins.
Both were bankruptcy attorneys in Respondent’s office at the time, but Collins was a much more
experienced bankruptcy attorney and was hired by Respondent for the purpose, inter alia, of
overseeing any Chapter 11 filings and as the manager of the bankruptcy department in
Respondent’s office.
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The bankruptcy court issued an Order to Show Cause (OSC) why Capuano’s petition
case should not be dismissed for failure to file the schedules. An OSC hearing was set for
November 9, 2011.

On or about November 8, 2011, Respondent’s law firm filed on behalf of the Capuanos a
motion to extend the time within which to file the schedules. The attorneys listed in the caption
of this pleading are Marc Collins, Peter Solimon, and Mitchell Chang, rather than Respondent
personally. (Ex. 65.) Respondent’s law firm also filed a set of schedules, including a Disclosure
of Compensation of Attorney for Debtor. This disclosure statement included the $45,000 fee and
was electronically signed by Marc Collins of Respondent’s office.

On or about November 9, 2011, the bankruptcy court granted the motion to extend time
to file the necessary schedules to November 19, 2011. The court also ordered Respondent to
cure the deficiencies noted by the court in the schedules that had been filed the previous day.
Attorney Collins attended the hearing, as did Capuano. During this hearing, Collins informed
the court that he was the manager of the bankruptcy department at Respondent’s firm and
accepted responsibility for the deficient filing. He also indicated that the required documents
could be filed, and the deficiencies corrected, within the ten days being afforded by the court.

No subsequent schedules were filed with the court and no effort to obtain an extension of
time made. As a result, on November 21, 2011, the bankruptcy court issued an Order and Notice
of Dismissal for Failure to File Schedules, Statements and/or Plan. Capuano was sent a copy of
the notice of dismissal by the court.

The foreclosure sale on the home was then scheduled for December 20, 2011. On Friday,
December 16, 2011, Capuano sent an email to Stephen Watkins, a paralegal in Respondent’s

firm, asking for a status report:

18



Is there any update on my case? | never heard from Marc by phone, but | know

he’s a busy guy. I’m receiving junk mail solicitations showing a 12/20 sale date

on our house. Do I need to be concerned?”

On Monday morning, December 19, 2011, Watkins replied, “We are re-filing your case
today. No need to be concerned about the sale date.” Later that same day, Watkins sent an
additional email to Capuano: “Your Sale Date was pushed off again to January 12, 2012. I have
an updated declaration and a couple of other papers for you to sign, which I will send to you
tomorrow.”

Unbeknownst to either Respondent or Capuano at the time, Collins had been making
plans at that time to leave Respondent’s office and to open his own competing law firm. Rather
than file the new chapter 11 papers as promised, Collins left the firm on December 21, 2011,
without advance notice to Respondent or Capuano. Watkins joined him at the new firm.

Capuano learned of Collins’ departure from Respondent’s firm on January 6, 2012, when
Capuano called Collins on Collins’ cell phone number to get a status report on his matter and
was then told by Collins that he was no longer working for Respondent. Capuano then promptly
hired Collins to replace Respondent’s office in his bankruptcy and loan modification efforts. A
letter, dated January 9, 2012, was then sent by Collins to Respondent’s office, asking for
Capuano’s file and making a demand for an accounting and the transfer to Collins of all of the
$45,000 that had previously been paid to Respondent’s office. In response to the demand for an
accounting, Respondent replied by stating that one would be prepared but that there would be
delay in providing it. Ultimately, no accounting was ever timely provided.

The letter also forwarded a substitution of attorneys for Respondent to sign. The

bankruptcy court records indicate that Respondent’s office ceased to be counsel of record in the

case on January 11, 2012,
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On January 11, 2012, Collins filed an Emergency Motion to Reopen Bankruptcy Case
and Reinstate Automatic Stay in the previously dismissed bankruptcy matter. Attached to this
request were declarations from both Capuano and Collins. In these declarations, Collins and
Capuano sought to place all blame on Respondent for the mishandling of the dismissed
bankruptcy petition, without acknowledging Collins’ involvement and oversight of both the case
and the department. When the motion was filed, it was denied by the court. As a result, the
scheduled foreclosure sale went forward on January 12, 2012, and the Capuanos lost their home.

Collins billed Capuano $5,862 for the services he provided, both in filing the
unsuccessful motion to reopen the bankruptcy petition and in successfully seeking to forestall the
immediate eviction of the Capuanos from their former home. Capuano paid the bill received
from Collins and then filed an in pro per motion in the bankruptcy court to require both
Respondent and Collins to disgorge all of the fees that they had previously received.

The hearing of the disgorgement motion was held on May 9, 2012. Respondent was not
personally present, but sent an attorney from his office to oppose the motion. Collins was also
present. At the course of the extended hearing, during which Capuano was put under oath, the
court noted the hypocrisy of Collins’ criticisms of Respondent’s purported handling of the
dismissed bankruptcy petition; concluded that neither Respondent nor Collins had sought
approval to act as counsel in the bankruptcy matters, a prerequisite to being paid; and ordered
both firms to disgorge previously received fees. In conjunction with requiring Respondent to
return all of the funds that he had previously received, including those fees paid in pursuing a
loan modification, the court concluded that Respondent’s conduct in charging the fees for loan

modification work violated the new statute forbidding such advanced fees. At the conclusion of
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the hearing, the court suggested to the attorney from Respondent’s office that she “might want to
order a disk of today’s hearing so Mr. Choe can hear it himself.” (Ex. 80, p. 63.)

Respondent eventually disgorged all of the fees that he had previously received from
Capuano.

Count 8 - Section 6106 [Moral Turpitude]

In this count the State Bar again alleges that Respondent committed an act of moral
turpitude by misrepresenting the work that his office would do pursuant to the contract. As a
basis for that charge, it is alleged that Respondent’s office did nothing to pursue either litigation
or a loan modification on Capuano’s behalf.

The evidence fails to support this alleged culpability. The evidence is undisputed that
Respondent’s office gathered and evaluated the evidence regarding the merits of a potential
lawsuit against the lender and then advised Capuano fully about the results of their analysis. The
office also gathered and evaluated the information relevant to obtaining a loan modification and
provided the client with this information. This was precisely the work that was contemplated by
the fee agreement, and it was done in the context of a looming foreclosure date just two weeks
away at the time that Respondent’s office was first hired. Given the absence of any indication
that there was a meritorious lawsuit to be filed against the lender, Respondent cannot be accused
of an act of moral turpitude for failing to file one.

This count is dismissed with prejudice.

Count 9 - Rule 3-110(A) [Failure to Perform with Competence]

In this count the State Bar alleges, “By agreeing to perform mortgage loan forbearance
services for or on behalf of Capuano and not performing such services, Respondent intentionally,

recklessly, or repeatedly failed to perform legal services with competence.”
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As discussed above, the evidence fails to provide clear and convincing proof that
Respondent’s office failed to provide loan modification services to Capuano.
This count is dismissed with prejudice.

Count 10 - Section 6106.3, subd. (a) [Violation of Civil Code §2944.7. subd. (a) -
Illegal Advanced Fee]

Respondent violated Civil Code section 2944.7, subdivision (a) by charging and
collecting advanced fees from Capuano for home-mortgage loan modification and other loan
forbearance services before Respondent fully performed each and every service he contracted to
perform. Respondent’s violation of Civil Code section 2944.7, subdivision (a) is made
disciplinable by section 6106.3, subdivision (a) as well as section 6068, subdivision (a). By
entering into an agreement